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Acronyms

AAT — Administrative Appeals Tribunal

AFI — Swiss Foreign Nationals and Integration Act

ART — Administrative Review Tribunal

FDJP — Swiss Federal Department of Justice and Police
IAA — Immigration Assessment Authority

NGO — Non-Government Organisation

SCHR - Swiss Centre of Expertise in Human Rights

SEM — Swiss State Secretariat for Migration

UNHCR - United Nations High Commissioner for Refugees

Definitions

Asylum process

The legal and administrative process used by a country to determine
whether a person is a refugee or is owed other forms of international
protection. It is also known as the asylum procedure or procedures,
or refugee status determination.

Canton

Member State of the Swiss Confederation

Fast-track process

A process established in Australia in 2014, whereby applications for
protection are assessed by the Department of Home Affairs, and
those that are refused are automatically referred to the Immigration
Assessment Authority (IAA), which conducts a ‘limited merits review’.
The IAA review is conducted ‘on the papers’ rather than through a
hearing, and new information may only be presented in ‘exceptional
circumstances’.

Home Affairs

Australian Department of Home Affairs

Non-refoulement

A principle of international law that prohibits the return or removal of
a person to a place with respect to which they have a well-founded
fear of being persecuted or face a real risk of being subjected to other
serious harm.

Onshore protection
system

The system that applies to people who arrive in Australia on a valid
visa, such as a tourist or student visa, and who then apply for asylum.

Procedural rights

Rights relating to the procedures or processes that must be followed
when a decision is made. They encompass the right to procedural
fairness, which requires a person to be given a fair hearing before a
decision is made that adversely impacts their rights and interests.

Protection visa

The visa (subclass 866) granted to applicants processed through
Australia’s onshore protection system who engage Australia’s
protection obligations and who meet all other requirements for the
grant of the visa.

Provisional admission

The complementary form of protection in the Swiss asylum system
for persons with protection needs, who do not qualify for asylum.

Streaming

The categorising of asylum applications based on specific criteria for
the purpose of directing them to the most suitable processing
pathway.

Unauthorised maritime
arrival

A person entering Australia by sea without a valid visa, who becomes
an unlawful non-citizen upon entry.
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Executive Summary

Australia’s onshore protection system is currently facing significant backlogs. The resulting delays
are undermining the integrity of the asylum system, eroding public confidence and causing significant
harm and distress to people seeking asylum. This policy brief examines how Australia’s asylum
procedures can be redesigned to be both fair and fast, drawing on lessons from Switzerland. The
new Swiss asylum procedures introduced in 2019 have proved effective in significantly increasing
efficiency, while maintaining fairness for applicants and ensuring that the rights and needs of asylum
seekers are met. This policy brief examines the Swiss model’s strengths and limitations to make
recommendations for reforming Australia’s asylum process.

The core lesson from the Swiss experience is that fairness enhances efficiency. Supporting
applicants to adequately prepare and put forward their case contributes to faster decision-making
and lower rates of appeal. A fast process is only possible if there is adequate decision-making
capacity and coordination across the system. However, it is also important to ensure that this
capacity is used as efficiently as possible. This can be achieved through a well-designed streaming
procedure under which the default position is priority processing subject to short procedural
deadlines, with an option to refer complex cases (which need more time to assess fairly) to extended
procedures with more flexible timelines. However, this can only work effectively where all applicants
have early access to in-depth information on the procedure as well as independent and high-quality
legal assistance.

The recommendations draw on interviews carried out in Switzerland with various stakeholders
involved in the design and operation of the Swiss asylum procedures, including senior politicians,
policy-makers, judges, lawyers and representatives from non-government organisations and the
United Nations High Commissioner for Refugees (UNHCR). The focus is on creating a more efficient,
fair and transparent system that respects the rights of people seeking asylum and meets international
standards.

Recommendations

This policy brief makes 12 recommendations as to the broad principles that should underpin future
reforms to Australia’s asylum system.

Inclusive and Consultative Policy Design

1. The Australian Government should take a long-term, inclusive and consultative approach to
reforming the asylum system. Consultation needs to take place at the early design stage
rather than after policies are announced. Early and ongoing consultation should be carried
out with the refugee sector, refugee-led organisations reflecting a diversity of experiences,
refugee lawyers, the Administrative Review Tribunal (ART) and federal courts. This will
ensure that reforms are guided by a thorough understanding of diverse community needs
and experiences and will enhance the quality and legitimacy of reforms.

Learning from Comparative Practices

2. The Australian Government should take a systemic and evidence-based approach to
examining and learning from asylum procedures in other jurisdictions. This should extend
beyond looking at the common law countries that it has traditionally considered. In assessing
the lessons from potential models, the Australian Government should not limit itself to
knowledge exchange with government officials abroad, but should also engage with the
refugee sector, refugee-led organisations reflecting a diversity of experiences, refugee
lawyers, tribunals, courts and academic experts to ensure a comprehensive view of the
benefits, risks and limitations of such models.
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Embracing Data and Evaluations

3.

The Department of Home Affairs (Home Affairs) should consider trialling proposed reforms
to the asylum procedures using a pilot or test phase model, where innovations are tested for
a defined period and then subjected to independent evaluation to inform whether they are
retained, expanded or refined.

Home Affairs, the ART and the Federal Circuit and Family Court of Australia should collect
and make publicly available detailed statistics on the efficiency, quality and consistency of
decision-making across all stages of the asylum process, so as to enable ongoing internal
and external evaluation of how the system is operating and to identify areas for improvement.
The Australian Government should periodically engage independent external experts to
undertake evaluations of how the asylum process is operating and should make their reports
publicly available.

Fairness as Central to Efficiency

6.

Future reforms aimed at increasing the efficiency of asylum procedures should not focus on
reducing the procedural rights of applicants. Efficiency gains could be made by introducing
shorter procedural deadlines for appropriate caseloads, provided that sufficient support is
given to applicants and decision-makers.

Streaming Based on Case Complexity

7.

Home Affairs should consider developing a streaming procedure under which the default
position is priority processing subject to short procedural deadlines, with an option to refer
complex cases (which need more time to assess fairly) to extended procedures with more
flexible timelines. To ensure the fairness of the procedures and the ability of applicants to
meet the procedural deadlines, this must be accompanied by reforms ensuring that all
applicants have access to representation from specialist free refugee legal advice providers.
Home Affairs should carry out robust consultations with the refugee sector, refugee-led
organisations reflecting a diversity of experiences, refugee lawyers, the ART and federal
courts to identify fair and appropriate timelines for both the prioritised and extended
procedures, as well as to develop criteria for a detailed checklist to guide decision-makers
in identifying cases that should be transferred to the extended procedures.

System-Wide Perspective

9.

The Australian Government should ensure that any reforms aimed at increasing the
efficiency of asylum procedures take a system-wide view. The ART and the Federal Circuit
and Family Court will need to work collaboratively with Home Affairs to ensure that efforts to
prioritise specific types of cases are reflected across the system. This must be done in a way
that respects the independence of the ART and the courts.

The Importance of Legal Representation

10. The Australian Government should ensure that there is adequate funding available for

11.

specialist free refugee legal advice providers and that every applicant has access to full
representation, particularly at Home Affairs. Adequate funding also needs to be made
available for representation at the ART and Federal Circuit and Family Court, unless a
representative determines that the case has no reasonable prospect of success.

The Australian Government should ensure that funding for specialist free refugee legal
advice providers is provided on a long-term basis and is aimed at increasing the overall
capacity of organisations (rather than being provided on a fee-per-case model). The funding
agreements should include interpreting costs, where these are not covered by the relevant
state or territory government.
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Ensuring Adequate and Effective Decision-Making Capacity

12. The Australian Government should take a data-driven approach to calculating the decision-
making capacity and legal assistance needs required for timely decision-making and for
meeting target processing times at Home Affairs, the ART and the Federal Circuit and Family
Court. This approach should take into account the number and complexity of existing cases
and the future anticipated caseload. It should include a plan for the rapid increase of
decision-making capacity across the system and for increased legal assistance to deal with
potential future sudden surges in asylum claims. This should be accompanied with robust
training for both new and experienced decision-makers, as well as legal representatives, so
they can effectively carry out their duties and functions.

POLICY BRIEF — A FAIR AND FAST ASYLUM PROCESS FOR AUSTRALIA:
4 LESSONS FROM SWITZERLAND



1 Introduction

Australia’s onshore protection system is currently facing significant backlogs. The resulting delays
are undermining the integrity of the asylum system, eroding public confidence and causing significant
harm and distress to people seeking asylum. This policy brief examines how these procedures can
be redesigned to be both fair and fast, drawing on lessons from the Swiss asylum procedures.

The onshore protection system applies to people who arrive in Australia on a valid visa, such as a
tourist or student visa, and then apply for asylum. As of May 2024, there were 32,446 Protection visa
applicants waiting for an initial decision to be made on their asylum claim by the Department of Home
Affairs (Home Affairs).” Those whose claims are refused by Home Affairs can appeal to the
Administrative Appeals Tribunal (AAT), which will be replaced by the new Administrative Review
Tribunal (ART) in October 2024. There were 40,683 Protection visa cases on hand at the AAT as of
31 May 2024, and the new tribunal will inherit this backlog.? If an applicant is unsuccessful at the
tribunal and believes there has been a legal error in the decision, they can seek judicial review in the
federal courts. As of February 2022, 4,660 people were waiting for courts to review their cases.®

The latest available data shows that the median processing time for an initial application to the
Department was two years and three months.4 At the AAT, 50 per cent of Protection visa cases are
finalised within five years and two months,5 and the average time from filing to finalisation of migration
matters at the Federal Circuit and Family Court of Australia is more than two years and six months.®
Putting aside the additional time that it would take to pursue further judicial review in the Federal
Court of Australia and the High Court of Australia, many applicants who have their initial claims
refused and seek review at the AAT and in the Federal Circuit and Family Court appear to be waiting
more than 10 years to have their cases finalised.”

A fast and fair asylum process is in the best interests of people seeking asylum and the government.
Speeding up asylum processing improves the integration of asylum seekers into their host
communities, leading to improved employment and economic outcomes.? Conversely, delays in
processing asylum claims result in significant financial burdens for the government, including the
direct costs of processing claims and adjudicating appeals, as well as the indirect costs of supporting
asylum seekers while they await a final determination of their claims. The devastating impact of
delays in processing on the physical and mental health of asylum seekers is also well documented.®

Inefficient processing also undermines the integrity of the asylum system. Christine Nixon’s 2023
Rapid Review into the Exploitation of Australia’s Visa System found that delays in processing were
‘motivating bad actors to take advantage by lodging increasing numbers of non-genuine applications
for protection’. ' This is because delays create an incentive for those who may not have legitimate
claims to lodge asylum applications, since they can stay in Australia until their case makes its way
through the system. Protracted backlogs can also erode public confidence in the institution of
asylum.™

At the same time, efficiency measures need not and should not undermine the fairness of
procedures. The stakes for applicants going through the asylum process could not be higher. Where
a decision fails to identify that a person qualifies for protection, the person can be removed from
Australia to a place where they may face persecution, other forms of serious harm or even death, in
breach of Australia’s non-refoulement obligations.12

The view of successive Australian Governments has been that fairness is in tension with efficiency.
As such, reform efforts have focused on reducing the procedural rights of applicants in a bid to
increase efficiency.'® This approach has been ineffective, as evidenced by the persistent backlogs
and delays across the system. The failure of the Immigration Assessment Authority (IAA) and the
fast-track process for unauthorised maritime arrivals demonstrates the false economies of this
approach. Applicants before the IAA generally did not have the right to be interviewed or put forward
new information. This undermined the quality of decision-making and resulted in a very high
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proportion of cases being overturned by the courts. Between 2016-23, 37 per cent of judicial review
applications of IAA decisions were successful, and, as a result, were remitted back to the IAA for
redetermination. 4

This policy brief calls for a new approach that recognises that fairness contributes to — rather than
detracts from — efficiency. Drawing on the success of Switzerland’s asylum procedure reforms, it
argues that the most effective way to increase efficiency is to front-load resources into ensuring that
applicants can adequately put forward their case at the departmental level. This will, in turn, reduce
the number of cases being appealed and overturned on review, as well as associated delays. If
Protection visa applications are considered in a well-resourced, prompt and orderly system, the
incentives for those who are not eligible for asylum to lodge an asylum application will be significantly
reduced.

In this regard, we welcome recent reforms by the Australian Government that would contribute to
this goal — in particular, the $160 million investment announced in October 2023 to implement a
faster and fairer onshore protection system.'® This has increased decision-making capacity across
each stage of the asylum process, with $54 million allocated to the initial processing of claims by
Home Affairs, $58 million to the appointment of 10 additional members to the AAT and 10 additional
judges to the Federal Circuit and Family Court and $48 million to free refugee legal advice services
to support people through the complex asylum application process. This additional capacity has
already had a significant positive impact. February 2024 was the first month in recent years where
the number of cases finalised at Home Affairs outstripped the number of lodgements.'® The recent
passage of reforms that will abolish the AAT and IAA and replace them with the ART are also
welcome.'” The new merits-based process for selecting ART members, as well as increased
flexibility in the procedures and powers given to members reviewing migration and Protection visa
matters, will all contribute to increasing the efficiency of merits review of Protection visa decisions.
The increase in funding for decision-making capacity across the board is very welcome, but attention
now needs to turn to how those additional resources can be put to best use. The recommendations
set out in this policy brief are designed to build on these promising developments and chart a way
forward.

Switzerland’s asylum model has been held up as an exemplar of international best practice when it
comes to designing fair and fast asylum procedures.'® To the authors’ knowledge, its accelerated
asylum procedures are the only ones in the world to have been endorsed by the local United Nations
High Commissioner for Refugees (UNHCR) office and leading refugee sector non-government
organisations (NGOs) in the country, as well as a large majority of the local population.2? While
certain elements of the procedures have been the subject of criticism,?! the principles that inform the
design of the procedures offer valuable lessons for Australia.

The Australian Government has often looked to countries such as Canada, New Zealand, the United
Kingdom and the United States for policy inspiration in the refugee and broader migration space. Our
intention is to extend that gaze to examine international best practice.

This policy brief draws on interviews carried out in Switzerland in October 2023 with senior politicians,
policy-makers and experts from the Swiss State Secretariat for Migration (SEM), judges, academics,
representatives from NGOs and UNHCR, and lawyers representing asylum seekers.22

2 The Swiss Model

Switzerland rolled out its new accelerated asylum procedure in March 2019. The aim was to increase
the efficiency of asylum processing and reduce asylum backlogs, while ensuring the rights and needs
of asylum seekers were appropriately considered. The reforms were the culmination of a nine-year
policy-making process that included widespread consultations, pilot testing and independent expert
evaluations, as well as parliamentary debates resulting in several legislative acts amending and fine-
tuning the legal framework.
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States around the world have adopted various approaches to allocating cases into accelerated or
fast-track processes. The most common approaches have been to focus on manifestly unfounded
cases, or applicants who are from — or who have access to protection in — countries which are
deemed to be safe.2® More recently, some states, such as Canada, have used fast-track procedures
that aim to ensure that vulnerable individuals, or those with very strong (manifestly well-founded)
claims, receive a positive asylum decision very quickly. Under these models, applications generally
start in the ordinary procedures and are subsequently redirected into the accelerated procedures.

The Swiss approach is unique in that the default position for all applicants is the accelerated
procedures, with strict procedural timelines for each step and a target processing time of 140 days.?
Early in the process, a decision-maker assesses whether it will be possible to fairly assess the case
within the short procedural timeframes of the accelerated procedures. Complex cases are allocated
to the extended procedures, which have more flexible procedural timelines. Importantly, to balance
the accelerated nature of the procedure, asylum seekers are provided with independent legal
representation funded by the state.

The asylum process in Switzerland is divided up into the following steps.?2°

1. Upon lodgement of a formal asylum application, applicants are fingerprinted, given
information about the procedures by an independent service provider (often an NGO) and
informed about the availability of free legal representation. Applicants who do not waive the
right to legal representation are assigned a lawyer. The assigned lawyer is present at all
interviews conducted by the authorities.

2. Application filing is followed by a preparatory phase that lasts up to 21 days. In this period,
the SEM conducts an initial (recorded) interview, which is retranslated back to the asylum
seeker for verification. The purpose of this is to screen for vulnerabilities and gather
information about the identity, age and country of origin of the applicant and the route taken
to reach Switzerland.? At this stage, the first triage takes place, with the SEM deciding
whether the application should proceed, be cancelled or be found inadmissible.2”

3. Provided that the application is not cancelled or found to be inadmissible, the accelerated
procedure begins immediately after the preparatory phase. It starts with the SEM conducting
a second hearing on the applicant’s reasons for flight, after which the second triage takes
place, with a determination made as to whether the decision can be made within eight
working days under the accelerated procedures, or whether it should be transferred to the
extended procedures for further investigation.??

4. Where a decision is made under the accelerated procedures, the legal representative is
provided with a draft decision and 24 hours in which to provide feedback.?® The SEM is
required to take this feedback into account before issuing the final decision.

5. Where an application is transferred to the extended procedures, the timelines are more
flexible, but the general target is to have cases finalised within one year. The extended
procedures can include an additional interview, as well as investigations into the identity and
country of origin of the applicant, medical examinations, consideration of further evidence
and credibility assessments.

6. Applicants who are refused at any stage may submit an appeal to the Federal Administrative
Court, which is generally the only review mechanism available for asylum matters. The court
has the power to review both the merits of the application as well as errors of law made by
the SEM. Applicants in the accelerated procedures must apply for review within seven
working days,® while the deadline for lodging reviews for applicants in the extended
procedures is 30 days.3'

The new procedures have significantly increased the efficiency of the asylum process. In 2010, at
the outset of the reform process, the average time from application to finalisation of the case
(including review and potential return) took more than three years and 10 months on average. In
2022, under the new system, this had decreased to 106 days.3?
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Importantly, this has not come at the cost of fairness. The robust safeguards — and, in particular,
access to legal representation — have facilitated faster decision-making without impacting recognition
rates. Recognition rates have been high in Switzerland since 2015 when Afghanistan, Eritrea and
Syria became the main source countries of asylum seekers. Since the new system became
operational in 2019, 59 per cent of applicants have been granted some form of protection, with 31.6
per cent being recognised as refugees and a further 27.4 per cent receiving provisional admission. 33
This is largely consistent with the outcomes under the old system. For example, the overall
recognition rate was 57.5 per cent in 2017 and 60.8 per cent in 2018.34

While the 2019 reforms have significantly improved efficiency and reduced the backlog of cases,
recent increases in the number of applications have put significant strain on the system. This has
occurred in the context of a substantial rise in asylum cases across Europe.® There were 30,223
applications for asylum lodged in Switzerland in 2023, which represented a 23.3 per cent increase
on the previous year.3® The SEM was able to significantly increase the number of cases finalised,
deciding 26,667 cases in 2023 as compared to 17,599 in 2022. Nonetheless, the backlog increased
for the first time since the implementation of the new system. 37

Under the new procedures, applicants are required to reside in a Federal Asylum Centre for up to
140 days while the accelerated procedures are being undertaken. The rigidity of these arrangements
caused considerable difficulties in the context of the increase in applications, including overcrowding
of the Federal Asylum Centres, and raised concerns about the conditions in the centres.38 In light of
this, the practice of housing asylum seekers in centralised asylum centres is one element of the
Swiss model that we do not recommend be emulated in Australia. Moreover, as we discuss below,
the ongoing success of any similar accelerated procedures in Australia will require an ongoing
commitment from the Australian Government to invest in decision-making capacity and to prepare
for any potential increases in asylum claims.

3 Analysis and Key Lessons

This part of the brief examines the operation and design of the Swiss model in more detail to draw
out a series of recommendations for reforming Australia’s asylum procedures. Given the dangers of
copying and pasting specific laws or policies from abroad, without considering different legal and
social contexts,3® the recommendations draw on broad principles from the Swiss experience that
could be adapted to the Australian context. As noted in the first recommendation below, it is
imperative that the specific contents of the reforms are co-developed through a robust consultation
process with the refugee sector, applicants, refugee-led organisations reflecting a diversity of
experiences, refugee lawyers, the ART and federal courts.

3.1 Inclusive and Consultative Policy Design

A key lesson from the Swiss model is that asylum procedure reform can only succeed with the broad
involvement of all stakeholders. Through extensive consultations, representatives from all levels of
government, the Federal Administrative Court, UNHCR, NGOs and lawyers were able to identify and
agree on essential parameters, including acceleration, efficiency, fairness and the rule of law. The
results of the consultative processes provided the basis for the law-making process. The participation
of a wide range of actors in the policy development process, as well as the willingness of all state
and non-state actors to compromise, built trust and gave the policy-making process a high degree
of credibility. This approach generated widespread support for the new procedures. This is especially
remarkable as responsibilities in the highly debated asylum area are split between the Confederation
(responsible for asylum decisions) and the Cantons (responsible for all other aspects of the stay in
Switzerland).

The legislative and implementation process in Switzerland went beyond the regular constitutionally
mandated consultation procedures.*? It included two national asylum conferences attended by
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representatives from the Confederation, the Cantons, and local cities and communities
in 2013 and 2014.4" It also included regular consultations with civil society in different formats and a
public campaign for the new asylum procedure in the context of the national referendum on the new
law in 2016.42 The referendum was initiated by the populist Swiss People’s Party, which has
dominated the migration discourse for more than a decade in Switzerland. In June 2016, 66.8 per
cent of participating Swiss voters favoured the new asylum model.#® This large-scale political and
societal agreement was a major success and served as a solid basis for the roll-out of the new
procedure. After the approval of the legislative basis, the broad consultation process continued for
the preparatory and initial implementation phase. This included the design of the necessary changes
to the ordinances related to the revised Asylum Act 1998 (Switzerland), the identification of suitable
facilities for accommodation and procedures and the determination of the exact division of
competencies in the new system.

In contrast, recent reforms to Australia’s asylum procedures have been made without meaningful
opportunities for engagement, consultation or consensus-building with the refugee sector and other
stakeholders. This includes the recent reforms to the onshore protection system.4* While it is noted
that these reforms did reflect various proposals and concerns raised by the refugee sector, no public
or sector-wide consultations were carried out in relation to the details of the changes prior to their
announcement.

Recommendation

1. The Australian Government should take a long-term, inclusive and consultative approach to
reforming the asylum system. Consultation needs to take place at the early design stage rather
than after policies are announced. Early and ongoing consultation should be carried out with the
refugee sector, refugee-led organisations reflecting a diversity of experiences, refugee lawyers,
the Administrative Review Tribunal (ART) and federal courts. This will ensure that reforms are
guided by a thorough understanding of diverse community needs and experiences and will
enhance the quality and legitimacy of reforms.

3.2 Learning from Comparative Practices

A hallmark of the Swiss asylum reform was the deep engagement with comparative practices and
learning from the experiences of a wide range of jurisdictions. Early in the policy-making process,
there was a concerted effort to canvass and systematically study asylum systems from around the
world. 4%

This led to the identification of the Dutch model as a starting point, with extensive reflection and
consultation around how it could be best adapted and improved for the Swiss context.46

The Australian Government has traditionally looked to a narrow subset of common law countries for
policy inspiration in the migration context. While it makes sense to focus on countries with similar
legal systems, a broader approach to canvassing international practice can open up further
opportunities for learning from new and innovative best practice approaches.

Recommendation

2. The Australian Government should take a systemic and evidence-based approach to examining
and learning from asylum procedures in other jurisdictions. This should extend beyond looking
at the common law countries that it has traditionally considered. In assessing the lessons from
potential models, the Australian Government should not limit itself to knowledge exchange with
government officials abroad, but should also engage with the refugee sector, refugee-led
organisations reflecting a diversity of experiences, refugee lawyers, tribunals, courts and
academic experts to ensure a comprehensive view of the benefits, risks and limitations of such
models.
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3.3 Data and Evaluation

The Australian Government could also draw lessons from Switzerland in terms of data collection,
transparency and robust evaluations in informing the design of the asylum system and ongoing
reform.

The Swiss reforms introduced in 2019 were preceded by two test phases. The first test phase was
launched in Zurich on 6 January 2014. The test phase was subject to an evaluation mandated by the
Federal Department of Justice and Police. The first interim report was published in February 2015.47
The evaluation found that the new procedures were economical, faster and qualitatively better and
that they enjoyed greater acceptance among participants. This was followed by a second pilot in the
French-speaking part of Switzerland in 2018, split across the Cantons of Neuchatel and Fribourg to
gain insights on inter-cantonal cooperation in the new system.

Recommendation

3. Home Affairs should consider trialling proposed reforms to the asylum procedures using a pilot
or test phase model, where innovations are tested for a defined period and then subjected to
independent evaluation to inform whether they are retained, expanded or refined.

The SEM issues monthly asylum statistics about decision-making and provides data on returns,
numbers of people in the system and cooperation between the Federation and the Cantons. It also
publishes a yearly report with detailed asylum statistics, which explains the main figures and puts
the numbers into context. Statistics are also collected and published in relation to a variety of
indicators reflecting the quality and consistency of decision-making, including the number and
outcome of review applications.#® This is complemented by ongoing internal data collection and
reporting related to the key features of the new procedures.

Developing robust data collection and transparency is essential to the success of any asylum reforms
in Australia and would build public confidence in how the asylum process is operating. Public access
to detailed data is required to facilitate ongoing evaluation of the quality and efficiency of decision-
making, to provide an evidence base to evaluate the effectiveness of any new reforms and to identify
areas in need of improvement or reform. This data collection would also allow Home Affairs, the ART
and the Federal Circuit and Family Court to anticipate and address increases in workload and identify
areas in need of additional resources. It is essential that data is collected at a systemic level, tracking
and connecting the life cycle of cases through each stage of the asylum process. At a minimum, the
key data points that should be made available include the median time taken to finalise Protection
visa cases at each stage of the process, broken down by case characteristics such as country of
origin, claim type and whether the applicant was represented by a migration agent or lawyer. Data
should also be provided on the number and proportion of Protection visa applications set aside or
remitted by the ART, and remitted by the Federal Circuit and Family Court, again broken down using
the same case characteristics as above.

Recommendation

4. Home Affairs, the ART and the Federal Circuit and Family Court should collect and make publicly
available detailed statistics on the efficiency, quality and consistency of decision-making across
all stages of the asylum process, so as to enable ongoing internal and external evaluation of how
the system is operating and to identify areas for improvement.

In addition to the evaluation of the pilot procedures, the Swiss Government commissioned multiple
external evaluations of the new procedures, resulting in further amendments and changes. The
evaluation of the pilot phase in Zurich included a quantitative analysis of decision-making outcomes,
as well as qualitive assessments of the operational processes, administrative procedures and legal
assistance services.*® The subsequent evaluation of the new system included sub-projects
examining processes as well as legal remedies and the quality of decisions.%® The studies were
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conducted by specialised external actors and were published by the respective ministry and the SEM
on their websites.

Recommendation

5. The Australian Government should periodically engage independent external experts to
undertake evaluations of how the asylum process is operating and should make their reports
publicly available.

3.4 Fairness as Central to Efficiency

Fairness and efficiency have often been framed as being in tension.5" The Swiss experience
demonstrates that the opposite is true and that fairness contributes to the efficiency of procedures.
Reforms that reduce the procedural rights of applicants, such as the right to an interview or the ability
to submit new evidence, ultimately lead to longer delays due to higher levels of success at merits or
judicial review.%2 Moreover, if applications are refused, but applicants feel their claims were fairly and
thoroughly assessed, they are less likely to lodge appeals. In this regard, it is concerning that under
Australia’s current approach of ‘real-time priority processing’ (discussed further below), many
applicants are being refused without an interview or opportunity to put forward further information
about their case. The Swiss experience shows that, with adequate safeguards and support, short
procedural deadlines can be used for certain types of cases to increase efficiency without unduly
compromising the ability of applicants to adequately put forward their cases.

Recommendation

6. Future reforms aimed at increasing the efficiency of asylum procedures should not focus on
limiting the procedural rights of applicants. Efficiency gains could be made by introducing shorter
procedural deadlines for appropriate caseloads, provided that sufficient support is given to
applicants and decision-makers.

3.5 Streaming Based on Case Complexity

Fair and fast processing of asylum claims requires that limited decision-making capacity be used as
efficiently as possible. A well thought-out and adaptable mechanism to stream cases into different
procedures is one way to achieve this. The Swiss approach is unique in that the accelerated
procedures are the default position, with an off-ramp for more complex cases. The benefit of such
an approach is that all applicants are treated equally, and the decision about the procedures to which
they are allocated is based on an individual assessment of the complexity of their case. Moreover, it
prioritises efficient processing for all applicants, to the extent it is possible to do this fairly.

In October 2023, the Australian Government announced that it would be adopting a new streaming
approach known as ‘real-time priority processing’.5® This involves shifting to a ‘last in, first out’ system
which prioritises new asylum applications for rapid processing. The rationale behind this move is that
finalising new applications expeditiously will reduce the incentive for the lodgement of unmeritorious
Protection visa applications. While this may be appropriate as a temporary stop-gap measure to
address the backlog, it is not appropriate as a longer-term streaming policy. It leads to substantial
unfairness for applicants who lodged their claims before the introduction of the rule, who may face
long delays in having their claims processed. In the longer term, Home Affairs needs to develop an
approach to streaming that ensures that all cases are finalised as quickly as possible.

Recommendation

7. Home Affairs should consider developing a streaming procedure under which the default position
is priority processing subject to short procedural deadlines, with an option to refer complex cases
(which need more time to assess fairly) to extended procedures with more flexible timelines. To
ensure the fairness of the procedures and the ability of applicants to meet the procedural
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deadlines, this must be accompanied by reforms ensuring that all applicants have access to full
legal representation from specialist free refugee legal advice providers.

Timelines and procedural deadlines need to be developed in consultation with the Australian refugee
sector, applicants, legal service providers, refugee-led organisations reflecting a diversity of
experiences, the ART and federal courts. The very short timelines in Switzerland have been criticised
as being overly onerous, and reflect the efficiency gains that come from housing applicants in Federal
Asylum Centres where legal representatives are co-located. Through a consultation process, the
Australian Government could identify what timelines would be fair and appropriate for the Australian
context.

A key lesson from the first few years of the new Swiss asylum procedures is the need for adequate
guidance to be provided to decision-makers as to which cases to refer to the extended procedure.
The 2021 evaluation of the procedures identified a certain degree of inconsistency in the way cases
were being streamed in the different regions, and found that not all cases where further investigation
was necessary were being referred to the extended procedures.5 The situation improved with the
development of further guidance, including a formal checklist for decision-makers.

Recommendation

8. Home Affairs should carry out robust consultations with the refugee sector, refugee-led
organisations reflecting a diversity of experiences, refugee lawyers, the ART and federal courts
to identify fair and appropriate timelines for both the prioritised and extended procedures, as well
as to develop criteria for a detailed checklist to guide decision-makers in identifying cases that
should be transferred to the extended procedures.

3.6 System-Wide Perspective

Another hallmark of the Swiss asylum reforms is the focus on a system-wide perspective and
coordination between the SEM and the Federal Administrative Court. The court was consulted
regularly during the reform process. Key to the success of the reforms was the court’s willingness to
prioritise the review of cases refused through the accelerated procedures. Equally important was the
fact that the court’s independence was respected. For example, the ongoing regular consultations
between the court and the SEM are limited to a ‘technical exchange’ on issues like prioritisation,
access to files and administrative adaptations of the system.

In Australia, streaming cases for faster decision-making at Home Affairs will be futile if those cases
get held up in backlogs at the new ART or the Federal Circuit and Family Court.

Recommendation

9. The Australian Government should ensure that any reforms aimed at increasing the efficiency of
asylum procedures take a system-wide view. The ART and the Federal Circuit and Family Court
will need to work collaboratively with Home Affairs to ensure that efforts to prioritise specific types
of cases are reflected across the system. This must be done in a way that respects the
independence of the ART and the courts.

3.7 The Importance of Legal Representation

Central to the Swiss approach is the recognition that a system with shorter procedural timelines can
only work effectively and fairly where all applicants have access to independent and high-quality
legal assistance. Applicants are provided with a first advice session by the legal service providers
upon registration at the very start of the process. At this point, a legal representative is assigned to
all applicants who do not waive the right to such representation (for example, because they already
have a lawyer representing them). Legal representation includes assistance prior to the asylum
interviews and attendance at all interviews conducted by the SEM. Legal representatives are also
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responsible for reviewing and responding to the draft decisions, explaining the decision to the
applicant, and advising on options and prospects of review. If an application for review is lodged, the
legal representative remains responsible until the court procedure is finalised. If the legal
representative determines that a review application does not have any prospect of success, their
mandate is terminated but applicants are provided with the contact information of other legal service
providers. If the case is referred to the extended procedures, the legal representative may retain the
case (despite physical relocation of the respective applicants to a Canton) or a new representative
at the cantonal level may become responsible for the case. If the case is transferred, the legal
representative is responsible for ensuring that the relevant case information is transferred to the new
representative.

The evaluation of the test phase — which included interviews with applicants, legal representatives,
SEM adjudicators and other key actors — found that the access to government-funded legal
representation led to asylum seekers being better informed and considerably enhanced the efficiency
of the procedures. The opportunity given to the applicants and their legal representatives to comment
on draft decisions resulted in fewer mistakes and greater acceptance of decisions by applicants.5

In contributing to more fair and efficient processing, investment in government-funded legal
representation can also lead to overall cost savings. An evaluation of the test phase carried out in
collaboration with McKinsey & Company estimated that, once the new asylum system was rolled out
nationally, it would produce a yearly net saving for the Swiss Government of €80 million.%¢ Investing
in legal representation would likely lead to overall cost savings for the Australian Government. Legal
representation can contribute to smoother and more efficient hearings, leading to more efficient use
of decision-making capacity. Faster processing would also reduce the total number of applications
by disincentivising — and thus reducing the number of — unmeritorious applications, and would
contribute to better employment, health and social outcomes for applicants ultimately found to be
owed protection.

This is in line with a substantial body of research that shows that legal assistance increases not only
fairness but also efficiency.5” As McAdam and Ghezelbash have argued, refugee lawyers

help asylum seekers prepare their statements coherently and systematically. They
identify relevant evidence and legal principles, which assists decision-makers to focus
on the key aspects of the claim. When an asylum seeker is unrepresented, decision-
makers have to spend much more time ensuring the applicant understands the process
and possible outcomes. They also want to ensure the person feels they have had a fair
hearing. Overall, this is an inefficient use of public resources.5®

In this context, we welcome recent moves by the Australian Government to increase funding to free
specialist refugee legal advice providers.5°

As has been emphasised already, shorter procedural timelines can only be implemented fairly if
applicants have access to high-quality legal representation throughout the process. This does not
necessarily need to be government-funded representation. However, applicants should all have a
right to access and be assigned a lawyer from a government-funded specialist refugee legal advice
provider, with the option of waiving that right and accessing a paid representative if they so choose.
Having an independent government-funded lawyer assigned as the default option is the most
effective way of ensuring accessibility and that applicants do not fall through the cracks and are not
left to navigate the shorter procedural deadlines in the prioritised procedures without representation.

Recommendation

10. The Australian Government should ensure that there is adequate funding available for specialist
free refugee legal advice providers and that every applicant has access to full representation,
particularly at first instance at Home Affairs. Adequate funding also needs to be made available
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for representation at the ART and Federal Circuit and Family Court, unless the representative
determines that the case has no reasonable prospect of success.

Legal service providers in the Swiss system are selected for each asylum region following a public
tender and are awarded a contract for five years with the possibility of a further one-year extension.
The long duration of the contracts was deemed crucial for establishing functioning working relations
between government officials and legal practitioners. It also facilitates longer term recruiting of
experienced lawyers. The funding also covers interpreting costs, in recognition of the fact that high-
quality interpreting services are essential for legal representatives to carry out their functions.

The Swiss model of financing legal service providers is based on a fee-per-case model. This model
has been criticised by some NGOs working in the sector for creating incentives for lawyers hired by
the legal service providers to avoid lodging appeals.® This concern was partly addressed by the
tender process, which made clear that the case fee must be calculated in a way that covers
administrative costs as well as all expenses for possible appeals procedures. However, as the tender
process was competitive, there has been an incentive to reduce the number of appeals procedures
incorporated in the calculation.

Recommendation

11. The Australian Government should ensure that funding for specialist free refugee legal advice
providers is provided on a long-term basis and is aimed at increasing the overall capacity of
organisations (rather than being provided on a fee-per-case model). The funding agreements
should include interpreting costs, where these are not covered by the relevant state or territory
government.

3.8 Ensuring Adequate and Effective Decision-Making Capacity

An important component of the Swiss system is the ongoing effort to quantify projected demand on
the asylum system and adjust capacity if the number of asylum applications increases. This includes
provisions to deal with the regular variations of application numbers, as well as a plan for a fast rise
in decision-making capacity in emergency scenarios. Where additional decision-makers are
appointed at the primary decision-making level in the SEM, this triggers a quasi-automatic increase
in funding to increase the capacity of legal service providers, and informs separate parliamentary
procedures for the appointment of additional judges to the Federal Administrative Court. This is
accompanied by robust training for new as well as experienced decision-makers. Similarly, the
funding agreement between the Swiss Government and legal service providers includes an
allocation for the training of legal representatives.

Recommendation

12. The Australian Government should take a data-driven approach to calculating the decision-
making capacity and legal assistance needs required for timely decision-making and for meeting
target processing times at Home Affairs, the ART and the Federal Circuit and Family Court. This
approach should take into account the number and complexity of existing cases and the future
anticipated caseload. It should include a plan for the rapid increase of decision-making capacity
across the system and for increased legal assistance to deal with potential future sudden surges
in asylum claims. This should be accompanied with robust training for both new and experienced
decision-makers, as well as legal representatives, so they can effectively carry out their duties
and functions.

Conclusion

This policy brief has examined how Australia can draw on lessons from Switzerland in designing
asylum procedures that are both fast and fair. The foundational principle underpinning the
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recommendations is that fairness enhances efficiency. Attempts to limit procedural safeguards and
the right to be heard are counterproductive and result in longer delays, with more cases being
overturned on review. However, the Swiss experience demonstrates that efficiency gains can be
achieved through shorter procedural deadlines for certain caseloads without compromising the rights
of asylum seekers, provided that applicants have access to legal representation throughout the
process.

The Swiss experience shows that successful asylum reforms require extensive stakeholder
engagement and consultations. It is imperative that the high-level recommendations provided in this
policy brief are progressed through early and continued stakeholder consultations — both to articulate
the specific content, as well as to enhance the legitimacy and effectiveness of the reforms.
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