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Was decriminalisation
effective in North America?

Oregon and Washington, USA and Vancouver in
British Columbia, Canada have received widespread
attention for their recent policy changes
decriminalising the personal use of drugs.

At a glance

+ Two US states and one Canadian province introduced decriminalisation for
possession of drugs for personal use but have since wound these laws back in
various ways (e.g. Oregon; British Columbia).

+ This has been interpreted by some commentators to mean that decriminalisation

ISa pO“Cy failure. Suggested citation: DPMP Team.

+ The lack of changes in fatal overdose numbers, and the concerns about drug use (2024) Was decriminalisation
. . . . effective in North America?
in public spaces have been the measures by which these policies have been DPMP Evidence hub for the NSW.
judged. Yet these were existing problems, and not caused by the decriminalisation Drug Summit 2024. Social Policy
measures Research Centre, UNSW.

+ The main outcome from decriminalisation is reduction in the number of arrests
(especially amongst marginalised people), and the associated significant
cost-savings to government. These have been achieved.

- Direct health outcomes require investment and roll out of treatment, harm
reduction, and support services. These take time.

+ The North American laws, even after the windbacks, retain pathways for health
responses to illicit drug use, and are not a wholesale rejection of decriminalisation
as a public health model.



https://www.theguardian.com/us-news/2024/mar/02/oregon-overturn-drug-decriminalize-law
https://www.theguardian.com/world/2024/apr/29/british-columbia-drug-decriminalization#:~:text=British%20Columbia%20has%20abruptly%20reversed,disorder%E2%80%9D%20in%20the%20Canadian%20province.

What did they do?! DPMP
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Oregon: In February 2021, the possession of small amounts of drugs became punishable
by a fine only (up to $100) that could be waived on completion of a health assessment.
This change was passed by ballot initiative ‘Measure 110" in November 2020 (coming
into effect February 2021) (Davis et al.,, 2023). Oregon recriminalized drug possession in
2024 (passed March, in effect from September).

Washington: In May 2021, the possession of small amounts of drugs was reclassified,
and police were required to refer anyone caught with small amounts of drugs to health
services at least twice before arresting/charging. Other changes included requiring police
to receive training for interacting with people with substance use disorders (Davis et al.,
2023). The law changed again in July 2023, removing the requirement for diversion (but
retaining it as a voluntary option) (Senate Committee on Ways & Means, 2023).

British Columbia (BC): In January 2023, BC decriminalised personal possession of
opioids, crack and powder cocaine, methamphetamine, and MDMA (Xavier et al., 2024).
Drug possession for personal use in public spaces was re-criminalised in May 2024
(BC CDC, 2024).

What were the effects/outcomes/impacts?

Judgements about policy success or failure rely on agreement about what outcomes
are being sought. Is a new policy being judged against its expected and intended
outcomes, or against other outcomes?

The removal of criminal penalties recognises that personal drug use/possession
should not be a criminal offence, and that health or social responses to drug use are
more appropriate.

The outcome associated with the removal of criminal penalties is criminal justice
outcomes, i.e. a reduction in arrests (and associated cost savings to law enforcement).

Recent academic research using an interrupted time-series analysis (tracking arrests

in Oregon and Washington before and after the law changes, and comparing them to
‘control’ states where no changes to the law were made) found significant reductions in
arrests in both Oregon and Washington after they decriminalised drug possession
(Davis et al., 2023). Other recent data from Oregon supports this conclusion
(Russoniello et al., 2023). Arrests for Black and First Nations people also reduced

after the decriminalisation changes, although Black individuals and First Nations
individuals were still arrested at more than 2x and nearly 4x the rate of white

individuals respectively (Davis et al., 2023).

In the context of an overdose epidemic, removal of criminal penalties on their own are
unlikely to have any effect on overdose deaths. The positive health outcomes from
removal of criminal penalties can be overstated if other policies are not also introduced.
The logic chain from removal of criminal penalties to positive health outcomes requires a
strong link to harm reduction and treatment services. This means that everyone who was
arrested will receive harm reduction or treatment. That is not only unnecessary as many
do not need treatment, but requires significant harm reduction and treatment
investment. A reduction in stigma may increase help-seeking but this likely takes many
years (and the Oregon and Vancouver experiences are less than 4 years old). The
investment in health and social support in Oregon was much slower to materialise than
the effect on arrests (Russoniello et al., 2023)).

"1t is surprisingly difficult to get an accurate description of the decriminalisation measures and counter-measures,
partly because there are differences within counties and partly because the laws have been subject to changes
over time. The text here is as we understand the arrangements in Oregon, Washington and BC at time of writing.




Separate to the argument about which outcomes we expect/should measure from DPMP
removal of criminal penalties, there is a strong academic basis to the assertion that Drug Poicy Modeling Program
the removal of criminal penalties was not associated with any change (positive or

negative) in fatal drug overdoses. One paper concludes with: “This study found no

evidence of an association between legal changes that removed or substantially

reduced criminal penalties for drug possession in Oregon and Washington and fatal

drug overdose rates” (Joshi et al., 2023). Another paper also concluded (after

sophisticated statistical analyses, as in Joshi et al., 2023) that “After adjusting for

the rapid escalation of fentanyl, analysis found no association between M110 and

fatal drug overdose rates” (Zoorob et al., 2024).

It is crucial when designing and assessing any policy change to consider the outcomes
of interest and whether policy mechanisms in isolation can reasonably be expected

to lead to the desired outcome. Overdose deaths in North America are often discussed
as evidence of the ‘failure’ of decriminalisation. Yet the mechanism by which removing
criminal penalties for drug use will impact fatal overdoses requires a long causal chain
(for example, changes to access to harm reduction services and reductions in risky
injecting practices — effects that can take many years to achieve after criminal penalties
are removed). As discussed above, the removal of criminal penalties has not been

shown to have any effect on fatal drug overdoses (Joshi et al., 2023; Zoorob et al., 2024).
The success of decriminalisation in countries such as Portugal occurred in a different
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context, where fentanyl was not present, and where multiple policy mechanisms were ProfassorilisoniRiterand
utilised—there was substantial investment in treatment pathways (Xavier et al., 2024). Dr Paul Kelaita
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Furthermore, it is clear from research with people who use drugs that the removal of UNSW

criminal penalties by itself should not be expected to reduce overdose deaths when it October 2024
does not address realities of drug use and the toxic, illegal drug supply (Xavier et
al,, 2024).

There are many known harms of the criminalisation of drug use and possession
(Baker et al., 2020; Bardwell et al., 2019; DeBeck et al., 2017; Lenton & Heale, 2000;
Lenton et al., 2000; Maher & Dixon, 2017; Scher et al., 2023; Stone et al., 2018; Werb

et al, 2011). Many of the positive effects of the removal of criminal penalties for drug
use and possession for personal use are likely to take years to emerge. These include
for example reductions in stigma which will enhance help seeking, improvements in
health (through reduced incarceration), or changes in the delivery of harm reduction
services (requiring new government investment). There needs to be sufficient time
since the law changes for these effects to emerge. The experiences from these North
American states demonstrate the ‘flip flop’ nature of policies about drug laws in a short
time frame. In each case, the jurisdiction has made changes to the policy. This means
that any effects which might emerge over time (given the long causal chains) are

not apparent.

There is strong evidence that removal of criminal penalties is successful in
achieving criminal justice outcomes, namely the reduction in arrests (Davis et al.,
2023; Plunk et al.,, 2019; Russoniello et al., 2023; Sheehan et al., 2021) and the
associated cost-savings that can be expected for law enforcement (Ritter et al,
2024; Stevens et al,, 2019; Tran et al., 2023).
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